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FRANK T. HINES VS. UNITED STATES EX REL. ROBERT A. BAIRD 1 

j 

a Supreme Court of the District of Columbia 

i 

i 

The United States of America, ex relatione j 

Robert A. Baird, petitioner 

vs. At Law No. 77184 

Frank T. Hines, Director of the United 
States Veterans’ Bureau, respondent 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed ahd pro¬ 
ceedings had, in the above-entitled cause, to wit: i 

i 

1 Petition far writ of mandamus j 

I 

Filed September 17, 1929 

In the Supreme Court of the District of Columbia 


The L t nited States of America, ex relatione 
Robert A. Baird, petitioner 

vs. 

Frank T. Hines, Director of the United States 

Veterans’ Bureau 


At Law No. 77184 


To the said Supreme Court of the District of Columbia. 


Your petitioner respectfully represents: 

1. That he is a citizen of the United States, a resident iof Dade 
County, State of Florida, and files this petition in his o^n right 
against the respondent Frank T. Hines, who is the Director of the 
United States Veterans’ Bureau residing in the District of Columbia. 

2. That petitioner served as an enlisted man and as aj commis¬ 
sioned officer of the Army of the United States during the World 
War, other than as a commissioned officer of the Regular Army, 
Navy, or Marine Corps, as follows: While first lieutenant of the 
National Guard of Alabama he was as such inducted by the Presi¬ 
dent into the Army of the United States under and by virtue 
of the act of Congress approved May 18, 1917 (40 Statj 76), for 
the period of the then existing emergency and upon beihg so in¬ 
ducted was appointed and commissioned first lieutenant! in said 


(emergency) Army, August 5, 1917; that the said Army;in which 
petitioner was commissioned and served was an army other than 
the permanent military establishment known as the Regujar Army 
and was raised, supported, organized, and officered by | Congress 
for the purpose of meeting the World War emergency then existing; 

that he served in the 123d Infantry and in ! the 61st 
2 Infantry, Fifth Division, of said Army in said World War 
both at home and from September, 1917, on thei fields of 
France, where he took part in the active operations of the United 


States Army, including the Meuse-Argonne offensive; that 


he served 
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in said Army as such commissioned officer until September 11, 1919, 
when, at Camp Gordon. Georgia, he was honorably discharged from 
said service, at which time of discharge he held the rank of first 
lieutenant and was entitled to and was receiving, under then existing 
law (except the bonus act of May 18, 1920). the pay of first lieuten¬ 
ant after 5 years' service—namely, $2,200 per annum. 

3. That while serving under said commission in said Army as 
aforesaid petitioner incurred in line of duty serious physical disa¬ 
bilities, including severe and permanent injuries to his back, which 
necessitated surgical operations and the wearing for more than 6 
years of a leather corset or brace for the support of his back; that 
by reason of said injuries and disabilities petitioner was found by 
the United States Veterans' Bureau to have incurred physical dis¬ 
ability in line of duty and in the opinion of the director was in 
need of a course of vocational rehabilitation, and accordingly peti¬ 
tioner from 1921 to 1925 received from the United States Veterans’ 
Bureau such vocational training and compensation; that in March, 
1928, petitioner applied to the United States Veterans’ Bureau for 
a further physical examination, and thereafter, in June. 1928, the 
said bureau made said examination and as a result thereof found 


and diagnosed petitioner's disabilities to be three joints of the back¬ 
bone ossified and sinus and hyperthyroid diseases in line of duty 
under his emergency commission; and thereupon, on September 
11, 1928, the United States Veterans’ Bureau rated petitioner’s 
3 disability as 38 per centum permanent disability incurred in 
line of duty'and resulting directly from his said commissioned 
service during the World War and awarded him compensation based 
upon said rating of 38 per centum permanent disability retroactive 
to the time of petitioner's application for further examination in 
March. 1928: that by reason of said degree of compensable dis¬ 
ability as found by said bureau to have been incurred and to exist, 
as aforesaid, petitioner has received from the United States Veter¬ 


ans' Bureau $38 dollars per month as compensation for said dis¬ 
ability thus found by the said bureau since March, 1928, and at the 
time of the filing of his petition is still receiving the same. 

4. That on May 24.1928. Congress passed the act commonly known 
as the emergency officers’ retirement act (Public. Xo. 506. 70th Con¬ 
gress). which, except for its formal parts, is as follows: 

“ That all persons who have served as officers of the Army. Xavy, 
or Marine Corps of the United States during the World War, other 
than as officers of the Regular Army. Xavy. or Marine Corps, who 
during such service have incurred physical disability in line of duty, 
and who have been, or may hereafter, within one year. be. rated in 
accordance with_ law at not less than 30 per centum permanent dis¬ 
ability by the United States Veterans' Bureau for disability result¬ 


ing directly from such war service, shall, from date of receipt of ap¬ 
plication by the Director of the United States Veterans’ Bureau, be 
placed upon, and thereafter continued on, separate retired lists, 
hereby created as part of the Army. Xavy, and Marine Corps of 
the United States to be known as the emergency officers’ retired 
list of the Army, Xavy. or Marine Corps of the United States, 
respectively, with the rank held by them when discharged from 
their commissioned service, and shall be entitled to the same 
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i 

privileges as are now or may hereafter be provided fbr by law 
or regulations for officers of the Regular Army, Xavy, or Marine 
Corps who have been retired for physical disability incurred in line 
of duty, and shall be entitled to all hospitalization privileges and 
medical treatment as are now or may hereafter be authorised by the 
United States Veterans’ Bureau, and shall receive from date of re¬ 
ceipt of their application retired pay at the rate of 75 p^r centum 
of the pav to which thev were entitled at the time of their Idischarge 
from their commissioned service, except pay under the act of May 
18. 1920: Provided, That all pay and allowances I to which 
4 such persons or officers may be entitled under the prqvisions of 
this law shall be paid solely out of the military qnd naval 
compensation appropriation fund of the United States jVeterans’ 
Bureau, and shall be in lieu of all disability compensation benefits 
to such officers or persons provided in the World War veterans’ act, 
1924, and amendments thereto, except as otherwise authorized herein, 
and except as provided by the act of December 18, 1922:! Provided 
further, that all persons who have served as officers of the Army, 
Xavy. or Marine Corps who during such service havej incurred 
physical disability in line of duty, and who have heretofore or may 
hereafter be rated less than 30 per centum and more than 10 per 
centum permanent disability by the United States Veterans’ Bureau, 
for disabilitv resulting directlv from such war service, shall, from 
date of receipt of application by the Director of the United States 
Veterans* Bureau, be placed upon, and thereafter continued on, the 
appropriate emergency officers’ retired list, created by this j act. with 
the rank held by them when discharged from their commissioned 
service, but without retired pay, and shall be entitled onty to such 
compensation and other benefits as are now or may hereafter be pro¬ 
vided by law or regulations of the United States Veterans’ Bureau, 
together with all privileges as are now or may hereafter be provided 
by law or regulations for officers of the Regular Army. Xavv, or 
Marine Corps who have been retired for physical disability! incurred 
in line of duty: And provided further. That the retired li^t created 
by this act of officers of the Army, shall be published annually in the 
Army Register and said retired lists of officers of the Xavy and 
Marine Corps, respectively, shall be published annually in fhe Xavy 
Register. 



Bureau within twelve months after the passage of this act: Provided, 
that the said director shall establish a register, and applications made 
hereunder shall be entered therein as of the actual date of receipt, 
in the order of receipt in the Veterans’ Bureau, and such register shall 
be conclusive as to date of receipt of any application filed uhder this 
act. The term ; World War ’ as used herein, is defined as including 
the period from April 0. 1917. to July 2. 1921." 

That in October, 1928, after the passage of the said act petitioner 
duly made application to the respondent Director of the United 
States Veterans’ Bureau for retirement with pay and all other rights, 
benefits, and privileges under said act, which said application was 
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duly received by the said director and was denied by him for the 
reason set out in his letter to petitioner under date of April 24, 1929, 
as follows: 


5 <; * * * it } ias been necessary that a final decision be 

rendered that Lieutenant Baird's disability of arthritis of 
the lumbar spine, although shown to be the result of service, incurred 
in line of duty, is now shown to be permanently disabling to a degree 
which warrants retirement, namelv, more than 10%. The veteran’s 


neuropsychiatric and surgical disabilities are not shown to have 
been incurred in or aggravated bv his military service.' 7 

5. Petitioner is advised and believes, and so avers, that, by reason 
of his said service during the World War as a commissioned officer of 
the Armv of the United States other than as a commissioned officer 


of the Regular Army. Navy, or Marine Corps, of his having in¬ 
curred during said war service physical disability and of his having 
been rated at 38 per centum permanent disability by said United 
States Veterans* Bureau for disability resulting directly from such 
war service, and of his having made application for retirement, all 
as aforesaid, he is entitled to be placed upon, and continued on, 
said emergencv officers’ retired list of the Armv, with retirement 
pay and all other rights, benefits, and privileges provided by said 


emergencv officers’ retirement act. And petitioner is further ad¬ 
vised and believes and so avers that by virtue of said emergency 
officers’ retirement act and the plain mandatory terms thereof it 
is the plain mandatory duty of the respondent to place petitioner 
on the said retired list, to pay him or cause him to be paid retirement 
pay as provided by said act. and to accord to him. or cause to be ac¬ 
corded to him. all the rights, benefits, and privileges by said act pro¬ 
vided: that petitioner is entitled to have said respondent perform 
such duties: that said respondent has failed and refused to per¬ 
form them, by reason whereof petitioner's rights under said statute 
have been violated and denied to him by said respondent, to the 
great injury and suffering of petitioner, .and petitioner has 
6 no adequate ordinary remedy at law. 

Wherefore petitioner prays that the writ of mandamus be 
issued and directed to the said Frank T. Hines, Director of the 


United States Veteran's Bureau, commanding him— 

1. To place petitioner, as of the date of the receipt of his applica¬ 
tion for retirement, upon, and continue him on, the separate retired 
list created by the emergency officers' retirement act of May 24. 
1928, with the rank of first lieutenant. 

2. To pay petitioner, or cause him to be paid, from the date of the 
receipt of his application for retirement, retired pay at the rate of 
75 per centum of the pay to which petitioner was" entitled at the 
time of his discharge from the said commissioned service (except 
pay under the bonus act of May 18, 1920)—that is to say 75 per 
centum of $2,200 per annum or retired pay at the rate of $1,650 per 
annum or $137.50 per month. 

And for such other and further relief as the court may deem proper 
and the nature of the case may require. 

And your petitioner will ever pray. 

Robert A. Baird. 

Samuel T. An sell, 

Attorney for Petitioner. 
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State of Florida, County of Dade, ss: 

I do solemnly swear that I have read the foregoing petition by me 
subscribed, and know the contents thereof, that the statements of 
fact therein made as upon personal knowledge are true,! and that 
those made as upon information and belief I believe to be true. 

Robert A. Baird. 

7 Subscribed and sworn to before me this 5th day of Sep¬ 

tember, 1929, 

[seal.] Lillie M. Fuss^ll, 

Notary Public far the State of Florida at Large. 
My commission expires May 13, 1930. 

Rule to show cause 

! 

Filed September 17, 1929 


* 


% 


* 


* 


* 


Upon consideration of the petition filed in the above-entitled 
cause, it is this 17th day of September. 1929. ordered that the said 
respondent, Frank T. Hines, Director of the Veterans' Bureau, ap¬ 
pear in this court on the 4th day of October, 1929. at 10 o'clock a. m., 
and show cause, if any he has. whv the writ of mandamius should 
not issue out of this court commanding him to place petitioner, 
Robert A. Baird, or cause him to be placed, as of the date of receipt 
of his application for retirement, upon the separate list known as 
the emergency officers* retired list of the Army with the rank of 
first lieutenant and to pay said petitioner, or cause him tb be paid, 
the retired pay of his rank: Provided, that a copy of this rule be 
served upon the respondent at least two clear days before the return 
day hereinabove fixed. 

F. L. Siddoxs, Justice. 

Marshal's return 

i 

i 

I 

Served a copy of the within rule on Frank T. Hines, Director of 
U. S. Veterans* Bureau, personally 9-17-29. 

Edgar C. SxydetL 

U, S. Marshal in and for the Dist. of Columbia. 

Bv W. J. Roberts, 

Deputy U. S. Marshal. 

K. 

I 

| 

8 Respondent's return to rule and answer to petition 

Filed October 15, 1929 

* * * He He He 

Now comes the respondent, Frank T. Hines, Director of the United 
States Veterans* Bureau, now and at all times saving and ireserving 
unto himself all benefits of the lack of jurisdiction of the court 
appearing upon the face of the said petition to grant the relief 


i 
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prayed for and the lack of jurisdiction of the court to direct him 
as Director of the United States Veterans* Bureau to perform the 
acts in question, and relying upon the same as if demurrer had been 
specifically interposed, for answer to said petition and return to the 
rule to show cause issued thereon or so much thereof as is material 
for him to answer, answering savs: 

1 

Answering paragraph 1. the respondent admits the allegations 
thereof. 

o 


Answering paragraph 2, the respondent admits the allegations 
thereof. 

3 


Answering paragraph 3, the respondent denies that while serving 
under said commission in said Army aforesaid, the petitioner herein 
incurred in line of duty serious physical disabilities, including 
severe and permanent injury to his back, and denies that the said 
petitioner now has or has ever had a disability which permanently 
disabled him in a degree more than 0%. Respondent admits that 
the petitioner received from the United States Veterans* Bureau a 
course of vocational training and admits that said course of voca¬ 
tional training was authorized under a rating made bv the 
9 United States Veterans' Bureau on, to wit, the first day of 
September, 19*21. awarding a temporary partial 10% disability 
from date of discharge because of spinal injury: respondent denies 
that either said rating or award was based upon the opinion of the 
director. Respondent denies that in March. 1928. the petitioner 
herein applied for a further physical examination and denies that 
in June. 1928, the said bureau made such examination and denies 
that as a result thereof the petitioner's disability was diagnosed to 
be three joints of the backbone ossified and sinus and hyperthvroid 
disease in line of dutv under his emergencv commission. The 
respondent says that the first rating made in this case is dated 
September 1. 1921. as aforesaid, which diagnosed the petitioner's 
case as spinal injury, temporary partial 10% in degree; that based 
upon said rating an award was made to the petitioner in the amount 
of ten dollars ($10.00) per month effective September 12, 1919; 
that on the basis of said rating the petitioner was entered in a 
course of vocational training on January 4, 1922, which said course 
of vocational training extended to January 31, 1925, on which date 
the said petitioner was declared to be rehabilitated; that said rating 
remained in force to March 14, 1922, on which date the petitioner's 
case was rerated and his spinal injury was found to be less than 10% 
disabling on and after the 7th day of February, 1922, which said 
rating of less than 10% from February 7, 1922, was continued in 
force by a rating dated May 10, 1923, which rating found the said 
petitioner's disability to be less than 10%, 0% from February 7,1922, 
and was based upon a special examination conducted March 9, 1923. 
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The defendant says that said rating of May 10, 1923. continued in 
force until March 15, 1925, on which date the petitioner's case was 
reviewed, said review being based upon an examination dated March 
5. 1925, by the claims and rating board of the Birmingham 

10 regional office. United States Veterans' Bureau, Birmingham, 
Alabama, which rating likewise found the petitioner’^ physi¬ 
cal disability to be temporary partial less than 10%, 0% from 
February 7, 1922; that said rating remained in force until April 
17, 1928. The defendant says that on, to wit, the third day of April, 
1928, the regional manager of the United States Veterans' Bureau, 
Jacksonville, Florida, requested the regional medical office? to ar¬ 
range for a physical examination of the said petitioner by k board 
of three medical officers, one of whom should be a specialist in 
orthopedics in conformity with regulation 98, United Staties Vet¬ 
erans' Bureau: that said examination was conducted on April 17, 
1928, and the attending specialist in orthopedics found j as the 
result of said examination: 

Orthopedic examination : Heavy set adult, white, male. Walked 
into office without limp. There is a point of definite tenderness over 
sacro iliac joint, left side. Motion in the spine is not limited at this 
examination. Forward, backward, and lateral flexion is complete. 
Recommendation, none.” 

that an attending specialist in eye. ear, nose, and throat disorders 
found all nasal accessories, sinuses at that time to disclose no jdefinite 
pathology, and the general medical examiner found no enlargement 
of any of the glands of glandular svstem: nervous svstem. no evidence 
of sciatica: that based upon the said examination petitioner was 
rated by the claims and rating board of the Jacksonville Regional 
office as permanently partially disabled 6% from April 17. 1928. old 
injury to spine: less than 10%. 0% from April 17, 1928,1 sciatic 
neurities bilaterial: no neuropsvchiatric disability shown bv this ex- 
animation. That thereafter the petitioner in a letter dated June 5, 
1928, addressed to the Honorable John L. Godwin. Jacksonville, 
Florida, requested admission to a Veterans’ Bureau hospital; that 
said application was granted and the said petitioner was examined 
at the United States Veterans’ hospital. Lake City, Iflorida, 

11 on June 20, 1928. The respondent says that this said examina¬ 
tion consisted of a general physical examination and aj special 

examination of the nervous system conducted by a neuropsvchiatric 
specialist, which special examination resulted in the diagnosis of 
hyperthyroidism with goiter, right; that, based upon said examina¬ 
tion. the petitioner's case was rerated and his old injury to tfie spine 
rated as 6% permanent partial from April 17, 192S, incurred in or 
aggravated by service as provided in section 300, war risk insurance 
act as amended. Variant—back 3; disability of hernia, ventral not 
incurred in nor aggravated by service; disability of sciatic neuritis 
bilateral incurred in or aggravated by service as provided injsection 
200, World War veterans’ act, 1924, as amended less than 10% from 
date of discharge; no neuritis shown by this said examination of 
June 20, 1928, variant—X. P. 7; hyperthyroidism disability hot con¬ 
nected with service was not directly incurred in or aggravated thereby 
and does not fall under the presumption of service connection,! second 
proviso, section 200 of the World War veterans’ act, 1924. The 
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petitioner. Robe it A. Baird, was advised by the regional adjudica¬ 
tion officer of the Jacksonville, Florida, regional office on July 10, 
1928, that a decision had been rendered holding that his service con¬ 
nected disabilities did not disable him as much as 10% in degree and 
that he was therefore not entitled to payments of disability compensa¬ 
tion at that time. That thereafter, on July 19. 1928, the said peti¬ 
tioner was reexamined at the United States veterans’ hospital. Lake 
Citv. Florida, which said examination disclosed 44 Glandular system; 
there is no enlargement of epitrochleur. inguinal or cervical glands. 
The right tube of the thyroid gland is moderately enlarged, but no 
thyrotoxicosis apparent at this time. Spine and back, pain in small 
of back, no place else. Spinal curvature is normal, slight 

12 rigidity of the muscles. No deformity. Motion in all direc- 
tions. but seems to be slight limitation forward and backard, 

lateral and rotary normal: Nervous system, no neuritis shown by 
examination of June 20. 192S": that subsequent to said examination 
and on. to wit. the 5th day of September. 1928. the petitioner’s case 
was rerated by the claims and rating board. Jacksonville. Florida, 
upon the affidavit of John L. Godwin, dated August 15, 1928; state¬ 
ment of J. H. Carter, dated August 10. 1928: and H. B. Searcy, dated 
July 27. 1928: and a rating of permanent partial 38% from July 19. 

1928. awarded by two members of the said claims and rating board, 
said rating being based upon a service connection for the said disease 
of hyperthyroidism: that the third member of the said claims and 
rating board hied in the case a dissenting opinion from the rating 
granting service connection for said hyperthyroidism on the grounds 
that the bureau's examinations made covering the same period covered 
bv affidavits did not show evidence of anv disability and that the 
evidence in the affidavits was not sufficient to justify service connec¬ 
tion for hyperthyroidism on the findings given. The respondent 
admits that compensation has been awarded to the said petitioner 
based upon the said rating of 38% permanent disability, retroactive 
to the time of the petitioner's application for further examination, 
and admits that the said petitioner has received thirty-eight dollars 
($38) per month as compensation for said disability since the 20th 
dav of July. 1928, and not the month of March. 1928. as alleged, and 
admits that the said petitioner is now receiving said amount of 
thirty-eight dollars ($38.00) per month. Answering further this 
allegation, the respondent says that on the 4th day of September, 

1929, the said petitioner was advised by the regional adjudication 
officer. Jacksonville. Florida, that an amended award had been 

13 approved in his case reducing payments of disability compen¬ 
sation from a permanent partial 38% rating, thirty-eight 

dollars ($38.00) per month, to a temporary partial 10% rating, nine 
dollars ($9.00) per month, effective December 1,1929. and continuing 
until further notice on account of his service connected disability of 
arthritis of the lumber spine, and that, effective December 1, 1929, 
he would receive compensation on the basis of a temporary partial 
10% rating, to wit, nine dollars ($9.00) per month. 


Answering so much of paragraph 4 as is material for him to an¬ 
swer, the respondent, Frank T. Hines, Director of the United States 
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Veterans’ Bureau, admits that the petitioner herein on, to yrit, the 
10th day of October, 1928, after the passage of the said act, duly 
made application for retirement with pay and all the other rights, 
benefits, and privileges under said act; admits that his application 
was duly received by the respondent herein, and admits that paid re¬ 
tirement was denied by him and admits that a letter was addressed 
to the said petitioner containing the language set out in the said 
paragraph 4. 


Answering paragraph 5, the respondent denies that the petitioner 
by reason of his service during the World War as a commissioned 
officer of the Army of the United States other than as a commissioned 
officer of the Regular Army, Xavy, or Marine Corps, and th4 rating 
of 38% permanent disability made by the claims and j rating 
board of the Jacksonville regional office. United States Veterans' 
Bureau, Jacksonville, Florida, on the 5th day of September, 1928, as 
aforesaid is entitled to be placed upon and considered on said emer¬ 
gency officers' retired list of the Army with retirement pay land all 
other rights, benefits and privileges provided by the said 
14 emergency officers' retirement act as alleged. The respondent 
denies that his duty in this regard is a plain mandatory duty 
and denies that it is his duty to place petitioner upon said retired list 
as aforesaid. The respondent, Frank T. Hines, says that under the 
authority granted to him bv section 9 of the World War veterans' 
act. 1924, as amended, he required the opinion of the Attorney Gen¬ 
eral of the United States on December 1. 192S. as to whether or not 


in a case where an officer had heretofore been rated 30% dr more 
permanently disabled for a disability incurred in line of duty, 
directly resulting from war service, and the file showed that the 
rating was in error under the law or the facts, or both, the!bureau 

C/ 

might reexamine and rerate the applicant : that the said Attorney 
General of the United States on January 18. 1929, answered the 
above question in the affirmative; that subsequent to the receipt of the 
said application of October 10. 1928, and in connection with his 
said application for retirement, the petitioner's case was called to 
central office. United States Veterans’ Bureau, Washington. D. C.; 
that on, to wit. the 19th day of February, 1929. the said petitioner's 
claim was reviewed and rerated for the purpose of determining his 
right to retirement under the said statute under the authority of 
the opinion of the Attorney General of the United Stated dated 
January 18. 1929: that said review and rerating disclosed that the 
diseases of sacro-iliac weakness, slight, thyrotoxicosis were shown 
to be the direct result of active commissioned service other fhan as 


an officer of the Regular Army, Xavy, or Marine Corps during the 
World War incurred in line of duty in such service, but were not 
shown to be permanently disabling to a degree of more than 10%, 
and the diseases or injuries of sinusitis, hernia ventral, w^re not 
shown to have been the direct result or aggravated as a direct 
15 result of active commissioned service other than as ah officer 
of the Regular Army, Xavy, or Marine Corps durijng the 
World War; that said rating by the said emergency officers’! retire¬ 
ment board was thereafter submitted by the respondent herein to 


i 


i 

i 


10 FRANK T. HINES VS. UNITED STATES EX EEL. ROBERT A. BAIRD 


liis advisory group on appeals for recommendation; that said ad¬ 
visory group on appeals, on [March 27. 1921). recommended approval 
of said rating, and thereupon the respondent carefully considered 
petitioner's case and on March 2S, 1929. approved the said recom¬ 
mendation of his advisory group on appeals, and the said petitioner 
was advised by letter dated April 4. 1929, that the evidence in his 
case had been properly considered in accordance with the provisions 
of the emergency officers' retirement act: that a determination had 
been made that he was not entitled to retirement benefits for the 


reason that his disabilities of sinus and hernia ventral were not 


shown to have been the result or aggravated as the result of service 
during the World War and that his other disabilities, although 
shown to be the result of service and incurred in line of duty, were 
not shown to be permanently disabling to a degree of more than 
lO^c : that thereafter the petitioner herein appeared before the 
United States Veterans' Bureau, advisory group on appeals, the 
purpose of said hearing being to appeal for retirement benefits 
under the said disabled emergency officers' retirement act: that at 
said hearing the plaintiff was accompanied by his representative, 
Mr. Fred Leister, of the American Legion: that as the result of said 
hearing a memorandum was submitted by the advisory group on 
appeals, dated June 29,1929, recommending that the said petitioner's 
disability from date of discharge should be rated as temporary 
partial *10V from discharge to August 29. 1921: temporary total 
from August 30. 1921. to September G, 1921: temporary partial 10% 
from September 7. 1921. to February G. 1922: temporary 
1G partial less than 10%. 0% from February 7. 1922. to April 1G, 
1928: temporary partial 8% from April 17. 1928. to May IS, 
1928, date of examination by Dr. Babcock: temporary partial 10% 
from May 19, 1928. old injury to lumbar-sacro region now diag¬ 
nosed as arthritis of lumbar spine incurred in or aggravated by 
service, as provided in section 300. war risk insurance act as amended, 
surgical disability not incurred in nor aggravated bv the service, 
ventral hernia: neuropsychiatric disability not incurred in or aggra¬ 
vated by the service either directly or by presumption of law, 
sciatic neuritis, hyperthyroidism, which said recommendation was 
considered and approved by the respondent herein. Frank T. Hines, 
Director of the Veterans' Bureau, on Julv 11, 1929: that on, to wit, 
the second dav of August. 1929, the emergency officers' retirement 
board entered a final decision in the case denying retirement to 


the said petitioner. The respondent further says that the said 
rating approved by him as aforesaid supersedes and cancels all 
ratings heretofore made in this case: that the said rating of the 
claims and rating board of the Jacksonville regional office of 38% 
permanent partial was and is clearly wrong on the facts in this 
case: that the respondent's duty to correct the said erroneous rating 
is clearly established by section 205, World War veterans' act. 1924, 
as amended, and the opinion of the Attorney General of the United 
States as aforesaid: that his duty in this respect has been fully dis¬ 
charged and he has found that the petitioner herein is not now nor 
has he ever been entitled to a rating of not less than 30% permanent 
partial disability. 
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Wherefore, having answered fully the allegations of the petition, 
the respondent prays that the ^nle to show cause be discharged, 
IT the petition dismissed, and that he be allowed his reasonable 
costs herein incurred. 

Frank T. Hines, 

Director . U. S. Veterans* Bureau. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly. 

Assistant United Statex Attorney. 

Wm. Wolff Smith, 

General Counsel , U. S. Veterans' Bureau. 

A. Hinderliter. 

Attorney , U. S. Veterans' Bureau. 

I, Frank T. Hines, Director of the United States Veterans’ Bureau, 
do solemnly swear that I have read the foregoing answer by me 
subscribed, and know the contents thereof: that the matters" and 
things therein stated of personal knowledge are true, and those stated 
on information and belief are believed to be true. 

Frank T. Hines, 
Director , U. S. Veterans' Bureau. 
Subscribed and sworn to before me this 14th dav of August, 1929. 
[seal.] Matilda Receiver. 

Notary Public. 


Demurrer 


Filed October 22. 1929 

* * * * * * * 

Comes now the relator, by his attorneys, and demurs to the janswer 
of the respondent in the above-entitled cause and says that the same 
is bad in substance. 

S. T. An sell. 
Attorney for Relator. 

i 

18 Note 

Among the points of law to be argued in support of the foregoing 
demurrer are the following: 

c. 

1. That the rating of 38% permanent disability was a legal; rating 
entitling relator to retirement under the emergency officers’ I retire- 
ment act. 

2. That the administration of the emergencv officers’ retirement 
act is committed exclusively to the respondent Director of tl}e Vet¬ 
erans’ Bureau, relator having been rated and having a 38% perma- 
nent disability, the duty of the respondent to place him uppn the 
emergency officers’ retirement list is mandatory, and upon his ad¬ 
missions he should be commanded to perform it. 

For other good and sufficient grounds of demurrer apparent |on the 
face of said answer. 

i 

j 

j 

i 

i 

j 

i 


i 
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U. S. Attorney , D 1st net of Columbia. 

The General Counsel , U. S. Veterans' Bureau. 

Please take notice that we shall ask the court to hear the above 
demurrer at 10 a. m.. October 25th, 1929, or as soon thereafter as 
counsel may be heard. 

October 22, 1929. 

S. T. An sell. 
Attorney for relator. 

Supreme Court of the District of Columbia, 

Fiiday , October 25th , 1929. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice, presiding. 

* * ~ * 4c 4c 4c 4c 

This cause came on to be heard upon the petition, the answer, and 
demurrer thereto, and after argument of counsel and the cause being 
submitted to and considered by the court, it is ordered that the 

19 demurrer, be. and the same is hereby, sustained. Thereupon, 
the defendant, electing to stand on his said answer, it is 

ordered that judgment be entered. 

Wherefore it is ordered that the writ of mandamus forthwith issue 
herein against the respondent as prayed for in the petition herein, 
commanding him to place the relator, Robert A. Baird, as of the date 
of his application for retirement, to wit, October. 1928. upon and to 
continue him on the separate retired list created by the emergency 
officers’ retirement act of May 24, 1928 (Public No. 506—70th Con¬ 
gress). with the rank of first lieutenant, and to pay or cause to be 
paid to the relator. Robert A. Baird, from the date of the receipt 
of his application for retirement, or October, 1928, retired pay at the 
rate of 75 per centum of the pay to which he was entitled at the time 
of his discharge from his commissioned service, except pay under the 
act of May 18, 1920. 

Supreme Court of the District of Columbia, 

Friday, November 8th , 1929. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice, presiding. 

4: 4c 4c 4c 4c 4: 4c 

Comes now the defendant in each of the above-entitled causes, bv 
his attorney of record, A. Hinderliter, and now, in open court, notes 
an appeal to the Court of Appeals from the judgment of this court 
entered in said causes on the 25th day of October, 1929. 

20 Assignment of errors 

Filed November 21, 1929 

4C 4C 4C 4C 4C 4C 4C 

Now comes the respondent, Frank T. Hines, Director of the 
United States Veterans’ Bureau, by his attorney, Leo A. Rover, 
United States Attorney in and for the District of Columbia, and 
assigns as errors herein the following: 
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1. The court erred in holding that the respondent has no power 
to review and on such review to modify, revise, or reduce la rating 
made by a rating board subordinate to the respondent. 

2. The court erred in sustaining the petitioner's demurrer and 
ordering a writ of mandamus to issue against the respondent. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

Service of copy of the foregoing assignment of errors accepted this 
19 dav of November. 1929. 

4 * * 

S. T. AtsSELL. 

I 

Designation of record 
Filed November 21. 1929 


* 


* 


The clerk will please include in the transcript of record o^i appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Petition for writ of mandamus and rule to show cause. 

2. Respondent's return to the rule to show cause and answer to the 

petition. 

21 3. Demurrer to respondent's return and answer. 

4. Minute entry of judgment sustaining demurrer and 
ordering writ to issue. I 

5. Minute entry showing notation of appeal in open couiit. 

6. Assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Service of copy of the foregoing designation of record accepted 
this 19 day of November, 1929. 

S. T. AysELL. 

Memorandum 

January 25,j 1930. 

Order of Court of Appeals extending time to file transcript of 
record to and including February 21, 1930. 


22 


Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 21, both inclusive, to be a true and correct transcript of 
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the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 77184 at law, 
wherein the United States-of America, ex relatione Robert A. Baird, 
is petitioner, and Frank T. Hines, director of the United States 
Veterans' Bureau is respondent, as the same remains upon the files 
and of record in said court. 

In testimony whereof I hereunto subscribe mv name and affix the 
seal of said court, at the city of Washington, in said district, this 
6th dav of February. 1930. 

[seal.] Frank E. Cunningham, Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
Xo. 5146. Frank T. Hines. Director of the United States Veterans’ 
Bureau, appellant, vs. the United States of America, ex relatione 
Robert A. Baird. Court of Appeals, District of Columbia. Filed 
Feb. 10, 1930. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1930 


No. 5146, Special Calendar 

Frank T. Hines, Director of the United States 
Veterans’ Bureau, appellant 

i 

v. 

i 

i 

j 

The United States of America, Ex Relatione 

Robert A. Baird 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This case arises through the filing of a petition 
for writ of mandamus by one Robert A. Baird peti¬ 
tioner, against Frank T. Hines, Director of i the 
United States Veterans’ Bureau, respondent’ to 
require the respondent to award to the petitioner 
benefits provided by the Act of May 24, 1928j 45 
Stat. 735, the respondent having denied the cl^im 
of the petitioner to said benefits. Rule to show 
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cause issued September 17, 1929. (R. 5.) Tlie 

respondent Hines filed his return to the rule and 
answer to the petition on October 15,1929. (R. 5.) 

Petitioner filed a demurrer to the respondent’s 
answer on October 22, 1929. (R. 11.) Hearing 

was had on the petition, answer, and demurrer on 
October 25,1929, and the Trial Court sustained the 
demurrer. (R. 12.) Respondent elected to stand 
upon his answer and the Court ordered that a writ 
of mandamus issue as prayed. The respondent in 
open Court noted an appeal to this Court of Ap¬ 
peals from such judgment order. (R. 12.) The 
facts are found in detail in the petition and answer 
but since the issue is narrow a brief summary of 
the facts material to the issue will be here set forth. 

Baird was an officer in the Army during the 
World War within the meaning of the Act of May 
24, 1928, 45 Stat. 735. He was discharged on Sep¬ 
tember 11, 1919. Thereafter he applied for bene¬ 
fits under the then existing Act administered by the 
respondent and his predecessors. It was first de¬ 
termined that he suffered disability due to his war 
service on the basis of temporary partial 10% ; that 
later, on March 14,1922, it was determined that his 
disability resulting from his war service was less 
than 10% from and after February 7, 1922, and 
later, and on May 10, 1923, based upon a special 
examination given petitioner on March 9, 1923, it 
was determined that he suffered no disability from 
and after February 7,1922, which rating continued 


3 


unchanged until April 17,1928. On April 17,1928, 
petitioner was again examined and was rated as 
permanently and partially disabled 6% from the 
date of his last examination. Petitioner was dgain 
examined on June 20, 1928, and again it wafe de- 
termined that his disability permanently and;par¬ 
tially disabled him to a degree of 6% from April 17, 
1928; on July, 1928, petitioner was again examined, 
and by rating made September 5, 1928, by a rating 
board of the Bureau subordinate to the respondent, 
in which the third member of said board dissented, 
the petitioner was rated as permanently partially 
disabled to a degree of 38% from July 19, 1928. 
The petitioner was paid benefits under the 'V^orld 
War Veterans’ Act by reason of said rating of 38%, 
all of which is more particularly set forth in para¬ 
graph 3 of respondent’s answer. (R. 6, 7, and 8.) 
The petitioner applied for benefits undetf the 
Emergency Officers’ Retirement Act on October 10, 
1928 and on March 28, 1929, petitioner’s claini was 
reviewed and the respondent determined that he 
was not suffering disabilities resulting directly 
from his war service which permanently disabled 
him to a degree of more than 10%, and that there¬ 
fore petitioner was not entitled to the benefits of 
the Emergency Officers’ Retirement Act and peti¬ 
tioner was so advised by letter of April 4,1929; that 
the petitioner applied for reconsideration of. the 
denial of his claim to retirement benefits, which re¬ 
consideration was given, and on July 11, 1929, re- 
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spondent redetermined that the petitioner was not 
then, nor had he ever been, entitled to a rating of 
not less than 38% permanent partial disability, and 
that the petitioner was therefore not entitled to the 
benefits of the Emergency Officers’ Retirement Act. 

o * 

PERTINENT STATUTES 

The director, subject to the general direc¬ 
tion of the President, shall administer, exe¬ 
cute, and enforce the provisions of this Act, 
and for that purpose shall have full power 
and authority to make rules and regulations, 

i 

not inconsistent with the provisions of this 
Act, which are necessary or appropriate to 
carry out its purposes, and shall decide all 
questions arising under this Act and all de¬ 
cisions of questions of fact affecting any 
claimant to the benefits of Titles II, III, or 
IV of this Act, shall be conclusive except ais 
otherwise provided herein. * * *. (Sec. 
5, World War Veterans’ Act, 1924; 43 Stat. 
608.) 

* * * A schedule of ratings of reduc¬ 

tions in earning capacity from injuries or 
combinations of injuries shall be adopted 
and applied by the bureau. * * *. Sec. 

202 (4), World War Veterans’ Act, 1924; 
43 Stat. 618.) 

Upon its own motion or upon application 
the bureau may at any time review an award, 
and, in accordance with the facts found upon 
such review’, may end, diminish, or increase 
the compensation previously awarded, or, if 
compensation is increased, or if compensa- 
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tion has been refused, reduced, or discon¬ 
tinued, may (subject to the provisions of!sec¬ 
tion 210 hereof) award compensation in pro¬ 
portion to the degree of disability sustained 
as of the date such degree of disability be¬ 
gan, but not earlier than the date of ; dis¬ 
charge or resignation. Except in case|s of 
fraud participated in by the beneficiary, no 
reduction in compensation shall be mad£ re¬ 
troactive, and no reduction or discontinuance 
of compensation shall be effective until the 
1st dav of the third calendar month iiext 

%/ i 

succeeding that in which such reduction or 
discontinuance is determined. (Sec. |205, 
World War Veterans’ Act, 1924; 43 Stat. 

622.) | 

i 

An Act Making eligible for retirement under certain con¬ 
ditions, officers and former officers of the Army. Xavjv. and 
Marine Corps of the United States, other than officers of 
the Regular Army, Navy, or Marine Corps, who incurred 
physical disabilities in line of duty while in the service of 
the United States during the World War. 

Be it enacted by the Senate and House of 
Representatives of the United Stated of 
America in Congress assembled, That all 
persons who have served as officers oij the 
Army, Navy, or Marine Corps of the United 
States during the World War, other than as 
officers of the Regular Army, Navy, or 
Marine Corps who during such service Jbiave 
incurred physical disability in line of duty, 
and who have been, or may hereafter, within 
one year, be, rated in accordance with law 
at not less than 30 per centum permanent 
disability by the United States Veterans ’ 

I 

i 


i 


6 


Bureau for disability resulting directly from 
such war service, shall, from date of receipt 
of application by the Director of the United 
States Veterans’ Bureau, be placed upon, 
and thereafter continued on, separate retired 
lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United 
States, to be known as the emergency offi¬ 
cers’ retired list of the Army, Navy, or 
Marine Corps of the United States, respec¬ 
tively, with the rank held by them when dis¬ 
charged from their commissioned service, 
and shall be entitled to the same privileges 
as are now or may hereafter be provided for 
by law or regulations for officers of the Reg¬ 
ular Army, Navy, or Marine Corps, who 
have been retired for physical disability in¬ 
curred in line of duty, and shall be entitled 
to all hospitalization privileges and medical 
treatment as are now or may hereafter be 
authorized by the United States Veterans’ 
Bureau, and shall receive from date of re¬ 
ceipt of their application retired pay at the 
rate of 75 per centum of the pay to which 
they were entitled at the time of their dis¬ 
charge from their commissioned service, ex¬ 
cept pay under the Act of May 18, 1920: 
Provided, That all pay and allowances to 
which such persons or officers may be en¬ 
titled under the provisions of this law shall 
be paid solely out of the military and naval 
compensation appropriation fund of the 
United States Veterans’ Bureau, and shall 
be in lieu of all disability compensation bene¬ 
fits to such officers or persons provided in 
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the World War Veterans’ Act, 1924, and 
amendments thereto, except as otherwise 
authorized herein, and except as provided by 
the Act of December 18, 1922: Provided 
further, That all persons who have served as 
officers of the Army, Navy, or Marine Corps 
of the United States during the World War, 
other than as officers of the Regular Army, 
Navy, or Marine Corps, who during such 
service have incurred physical disability in 
line of duty, and who have heretofore or may 
hereafter be rated less than 30 per centum 
and more than 10 per centum permanent 
disabilitv bv the United States Vetex^ans’ 

J 4 / | 

Bureau, for disability resulting directly 
from such war service, shall, from date of 
receipt of application by the Director of the 
United States Veterans’ Bureau, be placed 
upon, and thereafter continued on, the ap¬ 
propriate emergency officers’ retired list, 
created by this Act, with the rank held by 
them when discharged from their conimis- 
sioned service, but without retired pav,| and 
shall be entitled only to such compensation 

and other benefits as are now or mav here- 

«/ 

after be provided by law or regulations of 
the United States Veterans’ Bureau^ to¬ 
gether with all privileges as are now or may 
hereafter be provided by law or regulations 
for officers of the Regular Army, Navy, or 
Marine Corps who have been retired! for 
physical disability incurred in line of duty: 
And provided further, That the retired list 
created by this Act of officers of the Army 

i 

i 

i 

i 
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shall be published annually in the Army 
Register, and said retired lists of officers of 
the Navy and Marine Corps, respectively, 
shall be published annually in the Navy 
Register. 

Sec. 2. No person shall be entitled to 
benefits under the provisions of this Act ex¬ 
cept lie make application as hereinbefore 
provided and his application is received in 
the United States Veterans’ Bureau within 
twelve months after the passage of this Act: 
Provided, That the said director shall es¬ 
tablish a register, and applications made 
hereunder shall be entered therein as of the 
actual date of receipt, in the order of receipt 
in the Veterans’ Bureau, and such register 
shall be conclusive as to date of receipt of 
any application filed under this Act. The 
term 4 *World War,” as used herein, is de¬ 
fined as including the period from April 6, 
1917, to July 2, 1921. Act of May 24, 1928 
(45 Stat. 735). 

ASSIGNMENTS OF ERROR 

Now comes the respondent, Frank T. Hines, 
Director of the United States Veterans’ Bureau, 
bv his attornev, Leo A. Rover, L T nited States At- 
tornev in and for the District of Columbia, and 
assigns as errors herein the following: 

1. The court erred in holding that the respondent 
has no power to review and on such review to 
modify, revise, or reduce a rating made by a rating 
board subordinate to the respondent. 
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2. The court erred in sustaining the petitioner’s 
demurrer and ordering a writ of mandamus to i|ssue 
against the respondent. 

ARGUMENT AND AUTHORITIES 

- i 
! 

The Question presented is substantiallv state'd bv 

JL ± V j V 

petitioner’s grounds of demurrer as set forth in the 
Record at page 11, which paraphrased is resolved 
to just this: 

Is the respondent, the Director of the United 

— i 

States Veterans’ Bureau, required to award bene¬ 
fits under the Emergency Officers’ Retirement! Act 

" j 

bv reason of the fact that the petitioner has!for- 

•/ JL ! 

i 

merlv been rated under the World War Veterans’ 

* i 

Act as suffering from a 38% permanent disability, 

| 

notwithstanding that upon a review of petitioner’s 
claim the respondent as an incident to the consid¬ 
eration of petitioner’s claim for emergency officers’ 
retirement benefits repudiates and cancels jsuch 
former rating of 38% and determines that th<j> pe¬ 
titioner is not, nor has he ever been, suffering from 

i 

a disability resulting directly from such war serv¬ 
ice which entitles him to a rating in accordance 
with law of not less than 30% permanent disability. 

The petitioner asserts that this former rating of 
38% c must forever stand, and that thereby the re¬ 
spondent is deprived of all further discretion in 
passing upon the claim for benefits under the Emer¬ 
gency Officers’ Retirement Act. The petitioner 
says in Ground (2) of his demurrer (R. 11) injsub- 
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stance that the petitioner having been rated 38% 
permanent disability by the respondent’s subordi¬ 
nates that the duty of the resjDondent is to place 
petitioner upon the emergency officers’ retirement 
list forthwith notwithstanding that respondent to 
whom petitioner says “is committed exclusively” 
the administration of the Emergency Officers’ Re¬ 
tirement Act has repudiated the former rating of 
38% permanent disability and determined as a fact 
that petitioner does not, nor did he ever, have a dis¬ 
ability which entitled him to a rating of not less 
than 30% permanent disability. 

The Emergencv Officers’ Retirement Act so far 

<17 4 . 

as presently material provides that benefits may be 


awarded to Emergency Officers “who during such 
service have incurred physical disability in line of 
dutv, and who have been, or mav hereafter, within 
one vear, be rated in accordance with law at not 


less than 30 per centum permanent disability by 
the United States Veterans’ Bureau for disability 
resulting directly from such war service.” 


The petitioner grounds his claim presumably on 
that particular part of the phrase just above quoted 
which reads “who have been” rated at not less than 


30%, and since the petitioner here was at one time 
rated 38% under the provisions of the World War 
Veterans’ Act, 1924, and its amendments, the peti¬ 
tioner asserts that the respondent’s power over this 
rating, or his power to correct or modify this rating, 
is terminated. 


11 


Let us consider, however, the effect of that part 
of the phrase hereinbefore quoted which requires 
that the rating of 30 per centum or more be Yin 
accordance with law ” 

But the authority of the Director when a rating 
is once made is not at an end . j 

The benefits of the Emergency Officers’ Retire- 

i 

ment Act may be awarded only after a rating of not 
less than 30 per centum permanent disability is 
made “in accordance with law” and said benefits 

j 

are “in lieu of all disability compensation benefits 
to such officers or persons provided in the World 
War Veterans’ Act, 1924, and amendments 


thereto.” Or, otherwise stated, the procedure |for 


determining whether or not this petitioner, or any 
other claimant for benefits of the Emergency Offi¬ 


cers’ Retirement Act, are those which are pre¬ 
scribed by the World War Veterans’ Act, 1924, and 


its amendments, and the regulations promulgated 
thereunder in considering claims for compensation 
under said World War Veterans’ Act. That is j the 
machinery which Congress has provided for I de¬ 
termining the rights of applicants under the Emer¬ 
gency Officers’ Retirement Act. The benefit^ of 


the Emergency Officers’ Retirement Act are in lieu 
of compensation under the World War Veterans’ 
Act, and the determination of claims under jthe 

i 

Emergency Officers’ Retirement Act flows through 
and is grounded upon said World War Veterans’ 
Act. Ratings under the Emergency Officers’ jRe- 


i 

I 
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tirement Act must be made by the United States 
Veterans’ Bureau and the United States Veterans’ 
Bureau is administered by the respondent herein. 
Under the World War Veterans’ Act the respond¬ 
ent is charged with the administration of that Act 
and his decisions on questions of fact arising under 
that Act with respect to matters of compensation 
are conclusive. (Sec. 5, World War Veterans’ 
Act, 43 Stat. 608.) 

Under Title II of the World War Veterans' Act, 
which deals particularly with ratings, it is provided 
in Section 205 thereof that the Bureau mav at anv 
time review an award and in accordance with the 


facts found upon such review may end, diminish, 
or increase the award previously made. (43 Stat. 
622.) It is likewise provided under said Title II 
of the World War Veterans’ Act that the respond- 

i 

ent shall adopt and apply a schedule of ratings for 
the guidance of the Bureau in fixing the degree of 
disability from which a claimant suffering from cer¬ 
tain disabilities may be rated. (See. 202 (4), 43 
Stat. 619.) 

The petitioner herein does not dispute that the 
respondent upon receipt of petitioner’s claim for 
emergency officers’ retirement benefits considered 
his claim and considered the evidence which had 
been submitted in connection with his claim under 
the World War Veterans’ Act, for which at one 
time he had been rated as suffering from 38% disa¬ 
bility. Petitioner does not dispute that upon such 
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reconsideration the respondent determined that 
such rating of 38 per centum which had been form¬ 
erly granted to the petitioner upon his claim udder 
the World War Veterans’ Act had been repudiated 
and cancelled and that the respondent had reached 
the ultimate conclusion that petitioner was not per¬ 
manently disabled and never had been permanently 
disabled. Petitioner does not dispute the correct¬ 
ness of respondent’s determination as expressed in 
terms of rating. There has been committed to ithe 
respondent the power and duty of reviewing at 
any time any previous determination made in any 
case and correcting any previous action which in 

i 

his judgment is erroneous. (Sec. 205. supi\a.) 

i 

This the respondent has done in this case. 

Applying the apparent theory urged by the peti¬ 
tioner and adopted by the Court below, this Cdurt 
is asked to believe that if the petitioner had fiWd a 
claim under the World War Veterans’ Act and 
had been rated 30 per centum or more permanently 
partially disabled, let us say because of a report 
which had been considered in connection with ihis 
claim showing that he had lost a leg (which un|der 
the schedule of ratings warrants a rating of njore 
than 30 per cent), and it afterward appeared that 
the petitioner had not lost said leg, but was Ana¬ 
tomically whole, the petitioner asserts that the re- 

i 

spondent would be deprived of the power to refate 

i 

petitioner’s disability and would be compelled, to 
award him the benefits of the Emergency Officers’ 
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Retirement Act because of the former erroneous 

rating. This we respectfully assert would reach an 

absurdity and while the illustration differs on the 
* 

facts, it does not vary one iota in principle from 
the situation existing in the present case, for the 
respondent has determined that the former rating 
of 38% 2 )ermanent partial is in his judgment and 
discretion erroneous and said rating has been 
reversed and set aside by the respondent. 

The respondent concedes, of course, that a writ 
of mandamus will lie to compel the performance of 
a mere ministerial act. It is respectfully asserted 
that, since the allowance or disallowance of a claim 
for benefits under the Emergency Officers’ Retire¬ 
ment Act requires him to determine whether or not 
a disability from which a claimant is suffering is 
or is not directly the result of petitioner’s world 
war service and is or is not properly ratable at a 
degree of not less than SO per centum permanent 
disability , that it can not be said by the widest 
stretch of the imagination that the determination of 
this petititoner’s or any other claimant’s rights to 
emergency officers’ retirement benefits is si. mere 
ministerial act but rather is it one which before re¬ 
spondent acts and decides requires the exercise of 
judgment and discretion. The determination of the 
question of whether or not this petitioner or any 
other claimant is entitled to benefits under the 
Emergency Officers’ Retirement Act is not in any¬ 
wise dissimilar from the respondent’s determina- 
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tion of whether or not a claimant for compensation 

i 

as such under the World War Veterans’ Act jis or 
is not entitled thereto, and this Court has so many 

i 

times decided that the respondent, the Director of 
the Veterans’ Bureau, can not be deprived of his 

i 

discretion in determining whether or not a claiipant 
is entitled to compensation that it seems hardly 
necessary to offer argument. j 

In the case of Hines v. Welch, 57 App. D. C. 371, 
this Court said: 

! 

In a long and unbroken line of decisions, 
from Marbury v. Madison, 1 Cranch 137, to 
the present time, the Supreme Court ofj the 
United States had held that where the legis¬ 
lative body has once vested in an executive or 
administrative officer, discretion in the dcping 
of any act, the courts will not interfere with 
the result of the exercise of such discretion. 
The most recent pronouncement on the mat¬ 
ter which has been called to our attention is 
Work v. Rives, 267 U. S. 175. There I the 
court, speaking through Mr. Chief Justice 
Taft, said: j 

“ Mandamus issues to compel an officer to 
perform a purely ministerial duty. It can 
not be used to compel or control a duty in 
the discharge of which by law he is given 
discretion. The duty may be discretionary 
within limits. He can not transgress those 
limits, and if he does so, he may be controlled 
by injunction or mandamus to keep within 
them. The power of the court to intervene, 
if at all, thus depends upon what statutory 

i 
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discretion he lias. Under some statutes, the 
discretion extends to a final construction by 
the officer of the statute he is executing. No 
court in such a case can control bv mandamus 
his interpretation, even if it may think it 
erroneous. * ’ 

This doctrine finds support in Lane v. 
Hoglund, 244 U. S. 174; U. S. ex rel. Knight 
v. Ldne, 228 U. S. 6; Garfield v. Goldsby, 211 
U. S. 249; Alaska Smokeless Coal Co. v. 
Lane, 250 U. S. 549; Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316; Ness v. Fisher, 
223 U. S. 683; West v. Hitchcock, 205 
U. S. 80. 

The exclusive power of the Director in matters of 
compensation has likewise been upheld in the fol¬ 
lowing cases: 

Silberschein v. United States, 266 U. S. 
221; 69 L. Ed. 256. 

Hines v. Welch, 57 App. D. C. 371. 

Hines v. Starnes, 58 App. D. C. 219. 

Forbes v. Welch, 52 App. D. C. 303. 

Kalasanckas v. Hines, decided by this 
Court February 4, 1930 (No. 5045), not yet 
reported. 

In the case of Kalasanckas v. Hines, conclud¬ 
ing the opinion written by Associate Justice Van 
Orsdel, it is said: 

The findings of the Bureau are not made 

final and conclusive under the statute, but 

are subject to review and change by the 

Bureau “on its own motion,” whenever the 

Director mav deem it advisable. It follows 
%/ 
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that the broad discretionary power thus con¬ 
ferred can not be controlled bv mandamus. 

* i 

Fitting that language to the present case the Re¬ 
spondent says that it is immaterial that at one time 
the Bureau, by what the respondent has now de¬ 
termined to have been error, concluded that the 
petitioner was suffering from a disability rated 1 at 
38% permanent partial, because on a later a|nd 
better consideration of the facts the petitioner, j in 
the judgment of the respondent, is not now nor 
was he ever permanently disabled to a degree which 
under the Emergency Officers’ Retirement Act 
w r ould entitle him to the benefits of said Act. j 

It is respectfully submitted that the Order of the 
Court below should be reversed. 

Leo A. Rover, | 

United States Attorney. 

Johx W. Fihelly, | 

Assistant United States Attorney . 

J. 0. C. Roberts, j 

Assistant General Counsel . 

James T. Brady, 

Attorney, United States Veterans’ Bureau 1 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

i 

i 

January Term, 1930. 

i 

No. 5146, Special Calendar. 

| 

Frank T. Hines, Director of the \ 

United States Veterans’ Bureau, # 

Appellant, f 
v. ) 

The United States of America ex \ 
relatione Robert A. Baird. J 

(Appeal from the Supreme Court of the District of 

Columbia.) i 

i 

BRIEF FOR APPELLEE. 

Statement of the Case. 

Essentially the same question is involved ill this 
case as in the Livingston and Nil an cases (5144,! 5145, 
special calendar), and we make the same request! here, 
namely, that we be permitted to confine this Brief to 
a statement of the facts and rely upon our Brief in 
the Livingston case for a discussion of the law. 

Appellee served as an emergency officer, first; lieu¬ 
tenant, 123rd Infantry and 61st Infantry, Fifth Divi¬ 
sion, from August 5, 1917, till honorably discharged 
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September 11, 1919; he served here and on the fields 
of France, where he took part in the active operations 
of our Army including the Meuse-Argonne offensive; 
at the time of discharge he held the rank of first- 
lieutenant and was receiving the pay prescribed for 
that grade which (excepting the bonus, Act of May 18, 
1920), was $2,200 per annum. 

Bureau Ratings. 

The bureau first rated, from the date of his dis¬ 
charge, appellee's disability of injury to spine as 10 
per cent temporary, incurred in line of duty during the 
emergency, and granted him vocational training; from 
September 7, 1922, to April 17, 1928, this disability 
was rated at no per cent; from April 17, 1928, the 
bureau (Claims and Rating Board, Jacksonville, Flor¬ 
ida) rated him permanently disabled 6 per cent, old 
injury to spine; June 20, 1928, that board rerated his 
disabilities as follows; old injury to spine 6 per cent, 
permanent, in line of duty; hernia, not in line of duty; 
sciatic neuritis bilateral, in line of duty, less than 10 
per cent from date of discharge; hyperthyroidism, not 
in line of duty; and on September 5, 192S, the board 
rated from Jidy 19, 1928, appellee 7 s disabilities at 38 
per cent permanent, in line of duty, one of the three 
members dissenting on the ground that the hyperthy¬ 
roidism was not shown to be service-connected. There¬ 
upon the bureau awarded and paid appellee monthly 
compensation of $38 based upon this rating from July 
20, 1928, and continued to do so until December 1, 
1929, when the bureau reduced it to $9 per month in 
accordance with the bureau's revised rating. 

On July 11, 1929, appellant approved the recom¬ 
mendation of an advisorv board in the central office 
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i 

i 


that the rating of appellee’s disability should! be as 
follows: 10 per cent temporary from date of discharge 
to August 29, 1921; temporary total from Augjist 30, 
1921, to September 6, 1921; temporary 10 per cent 
from September 7, 1921, to February 6, 1922; Uo per 
cent from February 7, 1922, to April 16, 1928;! 8 per 
cent temporary from April 17, 1928, to May 18, 1928, 
old injury to lumbar-sacro region now diagnoged as 
arthritis of lumbar spine, in line of duty; surgidal dis¬ 
ability not in line of duty, ventral hernia; neuropsy¬ 
chiatric disability not incurred in line of dutv, !sciatic 
neuritis, hyperthyroidism; August 29, 1929, the 'retire¬ 
ment board entered a final order denying retirement 
based upon this revised rating in central office. 

The Contentions. 

I 

Appellant contended in his answer, and he contends 
here, that this revised rating “supersedes and cancels” 
all former ratings; that the rating of 38 per cent per¬ 
manent disability “was and is clearly wrong bn the 
facts,” and that therefore “he has found that the pe¬ 
titioner herein is not now nor has he ever bebn en¬ 
titled to a rating of not less than 30% permanent par¬ 
tial disability.” ! 

We contend that appellant was without authority to 
review and revise the 38 per cent, permanent, service- 
connected rating made effective July 19, 1928, acted 
on by the bureau and upon which the bureau paid ap¬ 
pellee monthly compensation from July 19, 1928^ until 
December 1, 1929. 

Respectfully submitted, 

SAMUEL T. ANSELL, 
Attorney for Appellee. 

Burr Tracy Ansell, 

Of Counsel. j 

T7J. , | 
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